September 15, 2022
To Special Rapporteur E. Tendayi Achiume, Special Rapporteur Dr. Alice Jill Edwards, Independent
Expert Claudia Mahler, Special Rapporteur Morris Tidball-Binz, Special Rapporteur Fernand de
Varennes, Chairperson of the Working Group of Experts on People of African Descent Catherine S.
Namakula, and Chair-Rapporteur of the Working Group on Arbitrary Detention Dr. Miriam EstradaCastillo:
The signatory organizations respectfully submit this letter alleging that the United States’ extreme
prison sentencing policies and practices of life without parole (LWOP), life with parole (LWP),
“virtual life,”1 and other term-of-years sentences that exceed life expectancy and thus effectively
condemn individuals to death by incarceration (DBI), violate the prohibition against racial
discrimination; violate individuals’ right to life; violate the prohibition against torture, and cruel,
inhuman, and degrading treatment; and are an arbitrary deprivation of liberty.
The 44 statements attached in the appendix to this letter reflect the experience of individuals serving
DBI sentences and their family members. All of these individuals are connected to signatories through
their involvement in the nationwide movement to abolish DBI, and they have all consented for their
testimonies to be included in this submission.2 These testimonies reveal the devastating impacts of this
cruel, racially discriminatory, and lethal sentence.
The signatories urge the Special Procedures to conduct an investigation into the serious human rights
violations described in this submission, raise them with the U.S. government, and find that:
1. All death by incarceration sentences in the United States, including LWOP sentences, are
cruel in violation of the international prohibition on torture; racially discriminatory; an
arbitrary deprivation of liberty; and violate incarcerated individuals’ right to life, family
life, dignity, and liberty disproportionately on the basis of race;

1

A note on terminology: While LWOP sentences are the most extreme type of DBI sentence, the signatories also consider life-withparole (LWP), “virtual life” (such as 50-plus years), and other lengthy term-of-years sentences that exceed life expectancy to be DBI
sentences. Even under those sentences, individuals often have to serve lengthy minimum prison terms before they may be eligible for
parole, and once they are, they face an arbitrary and inadequate parole system that also denies them a true opportunity for review and
release. Where this letter refers to “LWOP,” “LWP,” or “life” sentences instead of “DBI” sentences, it is to reflect differences in data or
policy between those different types of DBI sentences.
2
Some of these letters were collected for the purpose of this submission between February and April 2022. Others were collected for
other advocacy purposes in April 2021. All of the individuals who wrote letters in April 2021 have also consented to having their letters
included in this submission.

2. The United States should abolish all DBI sentences, including LWOP sentences;
3. The United States should adopt maximum sentencing laws to end the imposition of “virtual
life” and other lengthy or indeterminate sentences;
4. All prison sentences must include parole eligibility within a determined number of years;
5. All those eligible for parole should be released at their eligibility date, unless there is an
evidence-based determination, through a process that meets international human rights
standards, that the individual poses a current and real threat to public safety based on recent
conduct in prison.
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I.

Introduction
Isn’t part of the human experience learning from mistakes and becoming
better? What distinguishes people from other animals is our capacity to
transform and atone. We transgress, we’re held accountable, we transform,
and then we make amends. DBI strips people of this experience. To be human
is to have the ability to live fully within that human experience to be better, it is
to exercise that latent capacity that we all have to redeem ourselves.
– Right to Redemption Committee Members Robert Labar, Vernon Robinson,
Charles Bassett, and Terrell Carter (sentenced to LWOP in Pennsylvania)3

The United States is a global outlier in condemning people to die in prison. Through life without
parole (LWOP), life with parole (LWP), “virtual life,” and other term-of-years sentences that
exceed life expectancy and thus condemn individuals to death in prison, the United States
deprives individuals of their human right to hope for a future outside of prison. Incarcerated
people, their loved ones, and advocates in the United States refer to this as “death by
incarceration” (DBI) or “the other death penalty.”4 Death by incarceration is the devastating
consequence of a cruel and racially discriminatory criminal legal system that is designed not to
address harm, violence, and its root causes, but to satisfy the political pressure to be tough on
crime.5 The impacts of DBI sentences are felt not only by the individual serving the sentence:
DBI also has devastating ripple effects across the individual’s community.
The United States’ use of DBI sentences violates a range of international human rights. First, the
disproportionate imposition of DBI sentences on racial minorities, in particular Black and Latinx
people, violates the prohibition against racial discrimination. Second, by arbitrarily and
permanently sentencing individuals to prison terms that result in their premature death, DBI
sentences violate individuals’ right to life. Third, as recognized by numerous international human
rights bodies,6 by depriving individuals of their right to hope and to rehabilitation, DBI sentences
violate the international prohibition against torture and cruel, inhuman, and degrading treatment.
The devastating consequences on an individual’s right to family life further exacerbate the
cruelty of DBI sentences. Finally, the failure of DBI sentences to serve any legitimate purpose
further demonstrates that such sentences are an impermissibly arbitrary deprivation of liberty. To
comply with international human rights standards, the United States must abolish DBI and
restore incarcerated individuals’ right to hope.

3

Appendix at 37. Terrell Carter received a commutation of his prison sentence on July 14th, 2022, and today is free for the first
time in decades.
4
Terrell Carter, Rachel López, Kempis Songster, Redeeming Justice, 116 Nw. U. L. Rev. 315, 328 (2021) (describing how the
Right to Redemption Committee, a group of individuals incarcerated in Pennsylvania, chose to call LWOP sentences “death by
incarceration.”); Statement from Felix Rosado, Appendix at 62 (describing the development of the Coalition to Abolish Death By
Incarceration). Felix Rosado received a commutation of his prison sentence on July 14th, 2022, and today is free for the first time
in decades.
5
See, e.g., Working Grp. on Arbitrary Detention, Rep. of Visit to the US, ¶ 61, U.N. Doc. A/HRC/36/37/ADD.2 (July 17, 2017)
(describing testimony received that shows that heavy-handed sentences in the United States “are imposed in response to demands
for law and order…”).
6
See section V(A).
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II.

Background
A.

The Increasing Reliance on Death by Incarceration in the United States

At the time of my arrest in 1995, I had no idea this country was at the height of
a highly politicized and racist tough-on-crime movement that was swallowing
up poor people of color by the thousands and decimating entire communities.
– Felix Rosado (sentenced to LWOP in Pennsylvania)7
[LWOP] is an arbitrary and inhumane sentence and it’s achieved at great cost
to the taxpayer, especially in light of the aging prison population.
– Amber Bray (sentenced to LWOP in California)8
The United States is unique in terms of the number of people it sentences to DBI. In 2020, 15
percent of the total prison population, or 203,865 people,9 were serving life or virtual life
sentences10 nationwide, including 6,252 people in the federal system (4 percent of the prison
population); 40,878 in California (33 percent of the prison population); 15,116 in Florida (16
percent of the prison population); 5,997 in Louisiana (19 percent of the prison population); 8,242
in Pennsylvania (18 percent of the prison population).11 The United States is also a global outlier
in its use of DBI: one study concluded that more people are serving DBI sentences in the United
States than in the other 113 surveyed countries combined, and that individuals serving LWOP in
the United States made up more than 80 percent of those serving the sentence worldwide.12 In
2020, a total of 55,945 people were serving LWOP sentences nationwide, including 3,536 in the
federal system; 5,134 in California; 10,438 in Florida; 5,375 in Pennsylvania; 4,377 in
Louisiana.13
The United States’ reliance on DBI has increased exponentially since the 1970s and has played a
major role in driving mass incarceration.14 For example, prior to the 1970s, only seven states had
LWOP statutes, and those statutes were seldom used.15 That all started to change after the
Supreme Court struck down the death penalty in 1972,16 at which point several states enacted or
strengthened their statutes for all life sentences, particularly those concerning LWOP.17 While
7

Appendix at 62. Felix Rosado received a commutation of his prison sentence on July 14th, 2022, and today is free for the first
time in decades.
8
Amber Bray, quote solicited for Drop LWOP Coalition meeting (Sept. 14-15, 2019).
9
Ashley Nellis, The Sent’g Project, No End in Sight: America’s Enduring Reliance on Life Imprisonment 10 (2021),
https://www.sentencingproject.org/wp-content/uploads/2021/02/No-End-in-Sight-Americas-Enduring-Reliance-on-LifeImprisonment.pdf [hereinafter Nellis, No End in Sight]
10
“Life” is defined here as both life with parole and life without parole. “Virtual life” is defined here as a sentence of 50 years or
more. We used 50 years to comport with relevant census data. See id. at 37.
11
Id. at 10. These states reflect high numbers of DBI sentences and the highest number of LWOP sentences in the country.
12
Dirk van Zyl Smit & Catherine Appleton, Life Imprisonment: A Global Human Rights Analysis 88, 94 (2019).
13
Nellis, No End in Sight, supra note 9, at 10.
14
American Civil Liberties Union (ACLU), A Living Death: Life without Parole for Nonviolent Offenses 11 (2013),
https://www.aclu.org/sites/default/files/field_document/111813-lwop-complete-report.pdf [hereinafter ACLU, A Living Death]
There are more people serving life sentences today than there were people in prison in the 1970s. Nellis, No End in Sight, supra
note 9, at 4. Runglux Kuba, Pa. Dept. of Corr., Annual Statistical Report (2019),
https://www.cor.pa.gov/About%20Us/Statistics/Documents/Reports/2019%20Annual%20Statistical%20Report.pdf.
15
Ashley Nellis, The Sent’g Project, Life Goes On: The Historic Rise in Life Sentences in America 3 (2013),
https://www.sentencingproject.org/wp-content/uploads/2015/12/Life-Goes-On.pdf [hereinafter Nellis, Life Goes On]
16
Furman v. Georgia, 408 U.S. 238 (1972).
17
Nellis, Life Goes On, supra note 15, at 3–4.
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the Court reaffirmed the constitutionality of the death penalty four years later,18 the application
of LWOP sentences only continued to grow.19 In particular, the number of people sentenced to
DBI started to increase rapidly in the 1980s with the birth of the “tough on crime” era.20 Since
then, punitive policy choices have been driven not by increases in crime,21 but by the belief that
retribution and incapacitation, rather than rehabilitation, should be the primary response to crime
and the primary purpose of incarceration.22 As a result, the growth of the life-sentenced
population since 1984 has outpaced the growth of the overall prison population.23
This increase in the DBI-sentenced population is further compounded by a decrease in clemency
and the declining possibilities for parole. For those serving LWOP sentences, clemency is often
the only way out of prison; yet over the last three decades, presidents and governors have all but
stopped granting it.24 Similarly, those who are eligible for parole have, in theory, a more
accessible opportunity for release, but the rates of parole grants vary dramatically between states,
with some states granting parole to only a handful of people and ever fewer granting it to those
serving sentences for serious offenses.25 Additionally, the concept of “life means life” has
infiltrated discussions and practices of parole boards in states where parole has remained
available.26 This has led inexorably to the refusal to release long-incarcerated individuals who
pose no safety risk but whose original offense was considered violent.
The exponential rise in DBI sentences results in an increasing number of people—and a
disproportionate number of racial and ethnic minorities—who are condemned to conditions
inside of prison that lead to a premature death.27
B.

Policy Trends That Have Led to the Expansion of DBI Sentences

Several policy trends have resulted in the exponential growth in the number of people serving
DBI sentences. In some jurisdictions, life sentences are mandatory for certain offenses.28
Additionally, some jurisdictions, for example, Florida,29 Pennsylvania,30 and the federal

18

Gregg v. Georgia, 428 U.S. 153 (1976).
Nellis, Life Goes On, supra note 15, at 3–4.
20
Id. at 4.
21
The Sentencing Project, Virtual Life Sentences 2 (2019), https://www.sentencingproject.org/wpcontent/uploads/2019/08/Virtual-Life-Sentences.pdf (“The number of people serving life sentences continues to grow even while
serious, violent crime has been declining for the past 25 years.”); ACLU, A Living Death, supra note 14, at 11.
22
Nellis, Life Goes On, supra note 15, at 4.
23
Ashley Nellis, The Sent’g Project, Still Life: America’s Increasing Use of Life and Long-Term Sentences 5, 7 (2017),
https://www.sentencingproject.org/wp-content/uploads/2017/05/Still-Life.pdf.
24
Molly M. Gill, Clemency for Lifers: The Only Road out is the Road Not Taken, 23 Fed. Sent’g Rep. 21, 21 (2010); Nellis, Life
Goes On, supra note 15, at 19; Terrell Carter et al., supra note 4, at 354-367 (describing the clemency policy and practices of
several US states).
25
American Civil Liberties Union (ACLU), False Hope: How Parole Systems Fail Youth Serving Extreme Sentences 45–47
(2016), https://www.aclu.org/sites/default/files/field_document/121416-aclu-parolereportonlinesingle.pdf.
26
Nellis, Life Goes On, supra note 15, at 3, 14.
27
See section IV below.
28
See., e.g., 18 Pa. Cons. Stat. § 1102(b) (2022); Fla. Stat. § 782.04(1)(b) (2022) (either life or death sentence mandatory).
29
Release Types: Parole, Fla. Comm’n on Offender Rev., https://www.fcor.state.fl.us/release-types.shtml (last visited May 7,
2022).
30
61 Pa. Cons. Stat. § 6137(a)(1) (2022).
19
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system,31 do not allow those sentenced to life to apply for parole. With the number of
commutations being vanishingly small in these jurisdictions,32 individuals sentenced to life today
have virtually no chance of ever stepping foot outside the prison gates.
A number of jurisdictions impose DBI sentences, including LWOP, for felony-murder and other
non-homicide offenses.33 Felony-murder statutes allow prosecutors to charge an individual with
murder if they attempted or participated in the commission of a felony in which a death
occurred—the individual does not need to cause the death, have intent to kill, or even anticipate
that a death might occur.34 The rule has received widespread criticism,35 and has a particularly
pernicious effect on women, people of color, and young people.36 For example, in 2018, of 1,000
women serving life sentences for felony-murder in California, 72 percent did not kill anyone.37
Though data is lacking on this, anecdotal evidence suggests that psychological or financial
coercion and/or abuse may play a significant role in the experience of women convicted under
the felony-murder rule.38
Many people are also serving DBI sentences because of the so-called two- and three-strikes
rules, which permit or mandate harsher sentences, including life sentences, for repeat offenses.39
More than half the states and the federal government have enacted these laws.40 For example, in
California,41 Pennsylvania,42 and New York,43 people can receive LWP or LWOP sentences for a
third offense, and in Florida, an individual can receive an LWOP sentence for only two strikes.44
Separately, almost 4,000 people nationwide were serving life sentences for drug-related offenses
in 2021.45

31

US Sent’g Comm’n, Life Sentences in the Federal System 20 n.1 (2015), https://www.ussc.gov/sites/default/files/pdf/researchand-publications/research-projects-and-surveys/miscellaneous/20150226_Life_Sentences.pdf (citing Pub. L. No. 98-473, 98 Stat.
1987 (codified as amended in scattered sections of 18 U.S.C. and 28 U.S.C. (2012))).
32
Jing Cao, Commuting Life Without Parole Sentences: The Need for Reason and Justice over Politics, 25 (May 1, 2015) (S.J.D.
dissertation, Fordham Law School) (federal criminal system); Commutation of Life Sentences (1971 – Present), Pa. Board of
Pardons (Feb. 16, 2022), https://www.bop.pa.gov/Statistics/Pages/Commutation-of-Life-Sentences.aspx (Pennsylvania); Fla.
Comm’n on Offender Rev., Commutation of Sentence Cases Granted 1980 through January 1, 2018 (n.d.),
https://www.fcor.state.fl.us/docs/clemency/CommutationofSentences.pdf (Florida).
33
See, e.g., Cal. Penal Code §§ 189(a), 190.2 (Deering 2022); 18 Pa. Cons. Stat. §2502(b) (2022); 18 Pa. Cons. Stat. § 1102(b)
(2022); Fla. Stat. § 782.04 (2022).
34
Nazgol Ghandnoosh et al., The Sent’g Project, Felony Murder: An On-Ramp for Extreme Sentencing 1 (2022),
https://www.sentencingproject.org/wp-content/uploads/2022/03/Felony-Murder-An-On-Ramp-for-Extreme-Sentencing.pdf.
35
Nelson E. Roth & Scott E. Sundby, Felony-Murder Rule: A Doctrine at Constitutional Crossroads, 70 Cornell L. Rev. 446,
466 (1985).
36
Ghandnoosh et al., supra note 34, at 2; Abbie VanSickle, If He Didn’t Kill Anyone, Why Is It Murder?, N.Y. Times, June 27,
2018, https://www.nytimes.com/2018/06/27/us/california-felony-murder.html; Shobha L. Mahadev & Steven Drizin, Felony
Murder, Explained, The Appeal, Mar. 4, 2021, https://theappeal.org/the-lab/explainers/felony-murder-explained/.
37
VanSickle, supra note 36.
38
Mahadev & Drizin, supra note 36. And more generally, data shows that the overwhelming majority of women serving DBI
sentences are survivors of abuse. See section II(C) below.
39
Three Strikes, Legal Information Inst., Cornell law, https://www.law.cornell.edu/wex/three_strikes (last visited May 7, 2022).
40
‘Three Strikes’ Sentencing Laws, FindLaw, https://www.findlaw.com/criminal/criminal-procedure/three-strikes-sentencinglaws.html (last updated Jan. 29, 2019).
41
California’s Three Strikes Sentencing Law, California Courts, https://www.courts.ca.gov/20142.htm (last visited June 24,
2022).
42
42 Pa. Cons. Stat. §9714(a)(2).
43
N.Y. Penal Law § 70.10 (Consol. 2022).
44
Cary Aspinwall et al., Two Strikes and You’re In Prison Forever, The Marshall Project, Nov. 11, 2021,
https://www.themarshallproject.org/2021/11/11/two-strikes-and-you-re-in-prison-forever.
45
Nellis, No End in Sight, supra note 9, at 4.
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C.

Impact of DBI on Vulnerable and Marginalized Populations

I am a fifty-three-year-old African American woman who has been serving a
DBI sentence since October of 2004. Before my incarceration the full extent of
my existence was cloaked by secret childhood abuses, mental health traumas
and every form of addictions that had become my abnormal ‘norm’ as I
transitioned into adulthood.
– Sarita Miller (sentenced to LWOP in Pennsylvania)46
For me, as time passes, it gets scarier & scarier. Scary because the older I get
in this system the more they tend not to care about our safety, our health, our
wellbeing - it's “Hurry up and get old” then it becomes “Hurry up and die.”
– Lori Lassiter (sentenced to LWOP in Pennsylvania)47
Like mass incarceration generally, DBI sentences have the most severe impact on vulnerable
populations, including racial and ethnic minorities, women, youth, the elderly, and people with
disabilities.
Race and ethnicity: Black and Latinx people are disproportionately represented in the total
population of those sentenced to DBI nationwide.48 As discussed in greater detail below, this is
not only the result of racial bias at sentencing, parole, and clemency, but at multiple stages of the
criminal legal system, including arrest, pre-trial detention, and trial.49
Gender: Although women comprise only a small fraction of the total life-sentenced population
nationwide (approximately three percent), the number of women serving life sentences has
increased 32 percent faster than the number of men over the past decade.50 In both 2016 and
2020, one in every 15 women in prisons nationwide was serving a life sentence, and in 2016 one
third of those women had no opportunity for parole.51 In California, a staggering one in every
four women in prison is serving a life sentence.52
The majority of women serving DBI sentences are survivors of abuse.53 A national study of
individuals serving LWOP sentences for offenses committed as youth found that prior to
incarceration, 80 percent of female respondents had experienced physical abuse, 77 percent had
experienced sexual abuse, and 84 percent had witnessed violence at home.54

46

Appendix at 113.
Appendix at 75.
48
Nellis, No End in Sight, supra note 9, at 18.
49
See section III below.
50
Nellis, No End in Sight, supra note 9, at 18.
51
Id.; The Sent’g Project, Women and Girls Serving Life Sentences 1 (2019), https://www.sentencingproject.org/wpcontent/uploads/2019/07/Women-and-Girls-Serving-Life-Sentences.pdf [hereinafter Sent’g Project, Women and Girls]
52
Nellis, No End in Sight, supra note 9, at 18.
53
See Margaret E. Leigey & Katie L. Reed, A Woman’s Life Before Serving Life: Examining the Negative Pre-Incarceration Life
Events of Female Life-Sentenced Inmates, 20 Women & Crim. Just. 302, 306 (2010).
54
Sent’g Project, Women and Girls, supra note 51, at 2.
47
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Youth: The United States is the only country in the world to sentence children under 18 to
LWOP.55 In the last two decades, the Supreme Court has started to provide some protections for
youth, though those protections have been incomplete. In Graham v. Florida (2010), the Court
invalidated LWOP sentences for people under 18 convicted of non-homicide crimes;56 in Miller
v. Alabama (2012), it held mandatory LWOP sentences for juveniles convicted of homicide to be
unconstitutional;57 and in Montgomery v. Louisiana (2016), it clarified that Miller applied
retroactively.58 However, in 2021, the Court signaled a deviation from this trend in Jones v.
Mississippi, which held that a child can be sentenced to LWOP without a specific finding in the
record of “permanent incorrigibility,” and that the sentencing court is also not required to
consider youth on the record—if the court had the discretion to consider youth, then it should be
assumed that it did.59
Recent data demonstrates that many, and in some states most, of the individuals serving DBI
sentences were convicted when they were 25 or younger.60 In fact, in 2016, nearly 12,000 people
were serving life or virtual life sentences nationwide for a crime they committed when they were
below the age of 18.61 These issues are particularly troubling in light of widespread
understanding that youths’ brains continue to develop through their mid-twenties, and that the
criminal legal system should reflect their diminished level of culpability.62
Older Adults: The age of the prison population is increasing as a natural consequence of the rise
in long sentences and draconian policies.63 Human Rights Watch calculated that the number of
individuals ages 65 and older in state and federal prisons in the United States grew 94 times
faster than the total population of incarcerated people between 2007 and 2010.64 The Sentencing

55

Josh Rovner, The Sent’g Project, Juvenile Life Without Parole: An Overview (2021),
https://www.sentencingproject.org/publications/juvenile-life-without-parole/.
56
Graham v. Florida, 560 U.S. 48 (2010).
57
Miller v. Alabama, 567 U.S. 460 (2012).
58
Montgomery v. Louisiana, 577 U.S. 190 (2016).
59
Jones v. Mississippi, 141 S. Ct. 1307, 1311, 1319 (2021).
60
See Quinn Cozzens & Bret Grote, Abolitionist L. Ctr., A Way Out: Abolishing Death by Incarceration in Pennsylvania 18, 33
(2018), https://abolitionistlawcenter.org/wp-content/uploads/2018/09/ALC_AWayOut_27August_Full1.pdf (Pennsylvania);
Comm. on Revision of the Penal Code, Annual Report and Recommendations 53 (2021),
http://www.clrc.ca.gov/CRPC/Pub/Reports/CRPC_AR2021.pdf (California); Ashley Nellis, The Sent’g Project, In The Extreme:
Women Serving Life Without Parole and Death Sentences in the United States 7 (2021),
https://www.sentencingproject.org/publications/in-the-extreme-women-serving-life-without-parole-and-death-sentences-in-theunited-states/; Incarceration affects some people and communities more than others, and these patterns are often more
pronounced among those who spend the most time in prison, Urban Institute, https://apps.urban.org/features/long-prisonterms/demographics.html (last visited June 24, 2022) (United States).
61
The Sent’g Project, Youth Sentenced to Life Imprisonment 1 (2019), https://www.sentencingproject.org/wpcontent/uploads/2019/10/Youth-Sentenced-to-Life-Imprisonment.pdf.
62
See Laurence Steinberg et al., Around the world, adolescence is a time of heightened sensation seeking and immature selfregulation, 21 Dev. Sci. e21532 (2018); Ramin Skibba, Age-Based Justice System Approach Overlooks That Adolescence
Extends Beyond Age 18, Scientists Say, Inside Science, Nov. 15, 2018,, https://www.insidescience.org/news/age-based-justicesystem-approach-overlooks-adolescence-extends-beyond-age-18-scientists-say.
63
Frank R. Baumgartner et al., Throwing Away the Key: The Unintended Consequences of “Tough-on-Crime” Laws, 19 Persp.
on Pol. 1233, 1234 (2021).
64
Old Behind Bars: The Aging Prison Population in the United States, Human Rights Watch, Jan. 27, 2012,
https://www.hrw.org/report/2012/01/27/old-behind-bars/aging-prison-population-united-states; see also E. Ann Carson &
William J. Sabol, Bureau of Just. Statistics, Aging of the State Prison Population, 1993-2013 1 (2016),
https://bjs.ojp.gov/content/pub/pdf/aspp9313.pdf (stating that “the number of state prisoners age 55 or older increased 400%,
from 3% of the total state prison population in 1993 to 10% in 2013.”).
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Project estimated in 2020 that people aged 55 or older accounted for 30 percent of those serving
life sentences.65
Aging prison populations persist and grow even in the presence of reforms. In New York for
example, reforms to the “Rockefeller Drug Laws”66 resulted in a 23% decrease in the overall
prison population between 2000 and 2013, while during the same time span the population of
incarcerated people aged 50 and older increased by 81%.67 This has contributed to the aging
crisis in the New York prison system, and the impact particularly on Black and brown
individuals and families is immeasurable. Advocates have described the abusive nature of the
continued incarceration of elders throughout the COVID-19 pandemic in institutions notorious
for unhealthful conditions and inadequate nutrition and medical care.68
Disability: People with disabilities are drastically overrepresented in jails and prisons.69
According to 2016 data, nearly 40 percent of people in state and federal prisons had at least one
disability.70 Notably, individuals incarcerated in the state and federal systems (38 percent) were
about two and a half times more likely than nonincarcerated individuals (15 percent) to report a
disability in 2016.71 While recent data on the prevalence of disabilities among individuals
serving DBI sentences is lacking, earlier reports confirm that disabilities are more common
among those serving life sentences than among the overall prison population.72
Experts have also found that DBI sentences can contribute to the development of a specific
cluster of mental health symptoms, including posttraumatic stress disorder, institutionalized

65

Nellis, No End in Sight, supra note 9, at 20.
The Rockefeller drug laws were a series of laws enacted in 1973 introducing lengthy prison sentences for felony drug offenses.
Jim Parsons et al., Inst. of Just., End of An Era?: The Impact of Drug Law Reform in New York City 4 (2015),
https://www.vera.org/downloads/publications/drug-law-reform-new-york-city-summary-01.pdf.
67
Ctr for Just. Columbia Univ., Aging in Prison: Reducing Elder Incarceration and Promoting Public Safety XII (2015),
https://drive.google.com/file/d/1WzWe07NbZp7dhIvZIL2csTyPSn1CKo8_/view.
68
UCLA Law COVID Behind Bars Project, Letter to New York Legislators: Pass the Elder Parole and Fair And Timely Parole
Bills to Protect Public Health (Feb. 25, 2022), https://uclacovidbehindbars.org/letter-to-nys-legislature; Release Aging People in
Prison, Testimony by Theresa Grady, Jeannie Colon, Lisette Nieves and Nawanna Tucker Community Leaders with the Release
Aging People in Prison (RAPP) Campaign Before the FY 2022-23 Joint Legislative Hearing on the Executive Public Protection
Budget Proposal (Jan. 25, 2022), https://www.nysenate.gov/sites/default/files/2022_rapp_testimony__public_protection_budget_1.pdf.
69
Rebecca Vallas, Center for American Progress, Disabled Behind Bars: The Mass Incarceration of People With Disabilities in
America’s Jails and Prisons 1 (2016), https://americanprogress.org/wpcontent/uploads/2016/07/SummaryCriminalJusticeDisability-report.pdf.
70
Laura M. Maruschak et al., Bureau of Just. Statistics, Survey of Prison Inmates, 2016: Disabilities Reported by Prisoners 1
(2021), https://bjs.ojp.gov/content/pub/pdf/drpspi16st.pdf.
71
Id. at 2.
72
Marc Mauer et al., The Sent’g Project, The Meaning of “Life”: Long Prison Sentences in Context 15 (2004),
https://www.sentencingproject.org/wp-content/uploads/2016/01/The-Meaning-of-Life-Long-Prison-Sentences-in-Context.pdf.
See also Combalbert et al., Cognitive Impairment, Self-Perceived Health and Quality of Life in Older Prisoners, 28 Crim. Behav.
and Mental Health 36, 37 (2018) (noting that 40 percent of older prisoners had been diagnosed with cognitive impairment—a
statistic that far exceeds the rate among non-incarcerated community-dwelling individuals of a similar age). Scholars argue that
disabilities such as dementia and other neurocognitive disorders are themselves their own punishment, and that imprisoning these
individuals until they die is torturous. Rachel Lopez, The Unusual Cruelty of Nursing Homes Behind Bars, 32 Fed. Sent’g Rep.
264, 264–65 (2020).
66
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personality traits, social-sensory disorientation, and alienation.73 Reports further suggest that the
increase in LWOP sentences has led to self-harm and suicides.74
III.
Death by Incarceration Sentences as a Violation of the Prohibition Against Racial
Discrimination
[DBI] condemns men, women and children to die in prison. In doing this, the
state is making the argument that it has the moral right to strip a human being
of all hope and dignity until they die. This rationale is a byproduct of a historic
cycle of violence that the United States was founded upon—slavery, racism,
classism, misogyny, the genocide of Native Americans and the theft of their
ancestral lands. The total lack of compassion and the dehumanization of DBI
sentences has its roots in this historical legacy. Since its inception DBI has
been disproportionately imposed upon poor people of color.
– Right to Redemption Committee members Robert Labar, Vernon Robinson,
Charles Bassett, and Terrell Carter (sentenced to LWOP in Pennsylvania)75
The United States disproportionately sentences racial and ethnic minorities, in particular Black
and Latinx people, to DBI: an inevitable consequence of a racially discriminatory criminal legal
system. Consistent with U.N. treaty bodies’ previous pronouncements calling for the abolition of
policies that disproportionately subject racial and ethnic minorities to some of the worst
consequences of the criminal legal system, such as the death penalty and juvenile life without
parole,76 we are asking the Special Procedures to call for the abolition of all DBI sentences in the
United States.
A.

The International Prohibition on Racial Discrimination

Non-discrimination is a fundamental principle embedded in the rights enshrined in all
international human rights treaties. These treaties recognize that all persons are equal before the
law and are entitled to equal protection of the law,77 and that no person should be discriminated
73

Marieke Liem & Maarten Kunst, Is There a Recognizable Post-Incarceration Syndrome among Released “Lifers”?, 36 Int’l J.
L. & Psychiatry 333, 334 (2013).
74
Tomris Atabay, UN Off. on Drugs and Crime, Handbook on Prisoners with Special Needs 133 (2009),
https://www.unodc.org/pdf/criminal_justice/Handbook_on_Prisoners_with_Special_Needs.pdf.
75
Appendix at 37. Terrell Carter received a commutation of his prison sentence on July 14th, 2022, and today is free for the first
time in decades.
76
Comm. on the Elimination of Racial Discrimination, Concluding Observations of the Comm.: United States, ¶ 27(d), (g), U.N.
Doc. CERD/C/USA/CO/10-12 (Aug. 22, 2022); Comm. on the Elimination of Racial Discrimination, Concluding Observations
of the Comm.: United States, ¶¶ 21, 23, U.N. Doc. CERD/C/USA/CO/6 (May 8, 2008) [hereinafter CERD, US Concluding
Observations 2008]; Comm. on the Elimination of Racial Discrimination, Concluding Observations on the combined seventh to
ninth periodic reports of the United States of America, ¶¶ 20–21, U.N. Doc. CERD/C/USA/CO/7-9 (Sept. 25, 2014) [hereinafter
CERD, US Concluding Observations 2014]; Hum. Rts. Comm., Concluding Observations on the fourth periodic report of the
United States of America, ¶¶ 8, 23, U.N. Doc. CCPR/C/USA/CO/4 (Apr. 23, 2014); Comm. against Torture, Concluding
Observations on the combined third to fifth periodic reports of the United States of America, ¶ 24, U.N. Doc. CAT/C/USA/CO/35 (Dec. 19, 2014) [hereinafter CAT, US Concluding Observations 2014]; Comm. against Torture, Concluding Observations on
the second periodic report of South Africa, ¶¶ 18–19 , U.N. Doc. CAT/C/ZAF/CO/2 (June 7, 2019).
77
G.A. Res. 217 (III) A, art. 2, Universal Declaration of Human Rights (Dec. 10, 1948); International Covenant on Civil and
Political Rights art. 26, opened for signature Dec. 16, 1966, 999 U.N.T.S. 171; International Convention on the Elimination of
All Forms of Racial Discrimination pmbl. and art. 1, opened for signature December 21, 1965, 660 U.N.T.S. 195; American
Convention on Human Rights art. 24, opened for signature Nov. 22, 1969, 1144 U.N.T.S. 123; European Convention for the
Protection of Human Rights and Fundamental Freedoms art. 14, opened for signature Nov. 4, 1950, 213 U.N.T.S. 222.
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on a non-exhaustive list of grounds.78 Among those grounds of discrimination, the international
community has considered racial discrimination, in all its contemporary forms, a matter of urgent
concern and utmost priority.79
The International Covenant on the Elimination of all Forms of Racial Discrimination (ICERD)
recognizes both direct and indirect discrimination. Direct discrimination refers to policies that
explicitly provide differential treatment based on a classification.80 Indirect discrimination refers
to facially neutral policies that do not distinguish between different groups of people, but
nonetheless have an adverse disparate impact on a particular group of people.81 Global and
regional human rights bodies have also recognized and condemned structural discrimination,
particularly against people of African descent.82 To demonstrate racial discrimination under
ICERD and other human rights treaties, one needs to only show differential treatment between
similarly situated persons.83
As expressed in Article 2(1)(c) of ICERD, the prohibition against racial discrimination includes
an obligation to “review governmental policies, and to amend, rescind, or nullify any laws and
regulations which have the effect of creating or perpetuating racial discrimination wherever it
exists.”84 The scope of this review is broad and can extend from specific provisions in a law to a
general regime of policies in any policy area.85 For States with federal systems of government,
like the United States, the UN Committee on the Elimination of Racial Discrimination (CERD
78

International Covenant on Civil and Political Rights, supra note 77, at art. 26; International Convention on the Elimination of
All Forms of Racial Discrimination, supra note 77, at pmbl. and art. 1; American Declaration of the Rights and Duties of Man
art. II, 1948, https://www.cidh.oas.org/basicos/english/basic2.american%20declaration.htm; American Convention on Human
Rights, supra note 77, at art. 24; European Convention for the Protection of Human Rights and Fundamental Freedoms, supra
note 77, at art. 14.
79
World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance, Durban Declaration and
Programme of Action, ¶ 3, (2001); G.A. Res. 1904 (XVIII), ¶¶ 1–2 (1963).
80
See Hum. Rts. Comm., General Comment No. 18: Nondiscrimination, ¶ 7, U.N. Doc. CCPR/C/21/Rev.1/Add.1 (Nov. 10,
1989) [hereinafter HRC, General Comment No. 18]; see also Comm. on Econ., Soc., and Cultural Rts., General Comment No.
20: Non-discrimination in Economic, Social, and Cultural Rights, ¶ 10(a), U.N. Doc. E/C.12/GC/20 (July 2, 2009) [hereinafter
CESCR, General Comment No. 20].
81
See HRC, General Comment No. 18, supra note 80, at ¶ 7; see also CESCR, General Comment No. 20, supra note 80, at ¶
10(b).
82
Comm. on the Elimination of Racial Discrimination, General Recommendation No. 34: Racial Discrimination against People
of African Descent, ¶ 6, U.N. Doc. CERD/C/GC/34 (Oct. 3, 2011); Working Grp. of Experts on People of African Descent et al.,
letter dated Feb. 3, 2018 from the Working Group of experts on people of African descent et al. to the Office of the High
Commissioner for Human Rights, 5–6, U.N. Doc. COL/5/2015 (Feb. 3, 2015) (in the context of Colombia); Inter-Am. Comm’n
H.R., Report on the Situation of Human Rights in the Dominican Republic, ¶¶ 366–68, OEA/Ser.L/V/II., Doc. 45/15 (Dec. 31,
2015).
83
Comm. on the Elimination of Racial Discrimination, General Recommendation No. 32: The Meaning and Scope of Special
Measures in the International Convention on the Elimination of All Forms Racial Discrimination, ¶ 8, U.N. Doc. CERD/C/GC/32
(Sep. 24, 2009). In several of its concluding observations, the Committee has repeatedly requested for statistical data for
determining the existence of disparate impact. See, e.g., Comm. on the Elimination of Racial Discrimination, Concluding
Observations of the Comm.: Portugal, ¶ 8, U.N. Doc. CERD/C/65/CO/6 (Dec. 10, 2004); Comm. on the Elimination of Racial
Discrimination, Concluding Observations of the Comm.: Australia, ¶¶ 22–24, U.N. Doc. CERD/C/AUS/CO/14 (Apr. 14, 2005).
84
International Convention on the Elimination of All Forms of Racial Discrimination, supra note 77, at 2(1)(c).
85
See, e.g., Comm. on the Elimination of Racial Discrimination, Concluding Observations of the Comm.: Zambia, ¶ 12, U.N.
Doc. CERD/C/ZMB/CO/16 (Mar. 27, 2007) (recommending a review of a constitutional amendment that required a presidential
candidate to be a second-generation Zambian); Comm. on the Elimination of Racial Discrimination, Concluding Observations of
the Comm.: Lao People’s Democratic Republic, ¶ 16, U.N. Doc. CERD/C/LAO/CO/16-18 (Apr. 13, 2012) (calling Laos to
review its land regime with a view towards recognizing the cultural significance of the land to particular ethnic groups); Comm.
on the Elimination of Racial Discrimination, Concluding Observations of the Comm.: Botswana, ¶ 9, U.N. Doc.
CERD/C/BWA/CO/16 (Apr. 4. 2006) (recommending that Botswana review its specific policy towards indigenous people to
provide them the autonomy to protect and define their cultural identities).
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Committee) has noted that the positive obligation to eliminate discrimination extends vertically
through all levels of governance.86
B.
The United States’ Disproportionate Sentencing of Racial and Ethnic
Minorities to DBI
International human rights bodies have emphasized that States must not use race or ethnicity as a
factor in determining criminal sentences.87 But first in 2014, and most recently in 2022, the
CERD Committee expressed particular concern over the racism that pervades the United States’
criminal legal system. Most recently, it noted that “persons belonging to racial and ethnic
minorities, including women, are overrepresented in the criminal justice system;
disproportionately arrested, incarcerated, held in solitary confinement for very long periods;
subjected to the use of chemical agents as pepper spray; and subjected to harsher sentences,
including life imprisonment without parole…” and described the “disproportionate rate at which
youths from racial and ethnic minorities are prosecuted as adults and sentenced to life
imprisonment without parole….”88
Yet since that time, the racially disparate rates of harsh sentences, including DBI sentences, have
persisted in the United States. While in 2020 only 12.4 percent of the US population was Black,
46 percent of all of those serving life sentences nationwide, and 59 percent in the federal penal
system, were Black.89 Similar racial disparities amongst Black and white people exist in virtually
every other state, including Pennsylvania,90 California,91 New York,92 and Florida.93 Disparities

86

See, e.g., CERD, US Concluding Observations 2008, supra, note 76, at ¶ 13 (recommending that the United States establish a
“coordinated approach towards the implementation of the Convention at the federal, state, and local levels.”).
87
Comm. on the Elimination of Racial Discrimination, General Recommendation XXXI on the prevention of racial
discrimination in the administration and functioning of the criminal justice system, in Report of the Committee on the
Elimination of Racial Discrimination, ¶¶ 34–37, U.N. Doc. A/60/18(SUPP) (Aug. 17, 2005); see also Mutuma Ruteere (Special
Rapporteur on contemporary forms of racism), Report on Racial and Ethnic Profiling in Law Enforcement Agencies, ¶¶ 23–24,
U.N. Doc. A/HRC/29/46 (Apr. 20, 2015) (expressing concern at the extensive racial profiling in one North American state and
the harsher criminal sentences and disproportionate representation in detention facilities that results from this profiling); Working
Grp. of Experts on People of African Descent, Rep. on its twenty-first and twenty-second sessions, ¶ 55, U.N. Doc. A/HRC/39/69
(Aug. 15, 2018).
88
Comm. on the Elimination of Racial Discrimination, Concluding Observations of the Comm.: United States, ¶¶ 26, 27, U.N.
Doc. CERD/C/USA/CO/10-12 (Aug. 22, 2022). See also CERD, US Concluding Observations 2014, supra note 76, at ¶¶ 20–21.
89
US sentencing data comes from Nellis, No End in Sight, supra note 9, at 19 (2021). Population data comes from Race and
Ethnicity in the United States: 2010 and 2020 Census, US Census Bureau (Aug. 12, 2021),
https://www.census.gov/library/visualizations/interactive/race-and-ethnicity-in-the-united-state-2010-and-2020-census.html
[hereinafter 2020 US Census Data]. To arrive at this statistic, click on the “Group” drop-down menu and select “Black or African
American alone.”
90
In Pennsylvania, Black people represent 62 percent of all those serving life sentences in its state prison system, but they only
represent 10.9 percent of the total Pennsylvania population. Nellis, No End in Sight, supra note 9, at 19; 2020 US Census Data,
supra note 89.
91
In California, Black people represent 33 percent of all those serving life sentences in its state prison system, but they only
represent 5.7 percent of the total California population. Nellis, No End in Sight, supra note 9, at 19; 2020 US Census Data, supra
note 89.
92
In New York, Black people represent 56 percent of all those serving life sentences in its state prison system, but they only
represent 14.8 percent of the total New York population. Nellis, No End in Sight, supra note 9, at 19; 2020 US Census Data,
supra note 89.
93
In Florida, Black people represent 54 percent of all those serving life sentences in its state prison system, but they only
represent 15.1 percent of the total Florida population. Nellis, No End in Sight, supra note 9, at 19; 2020 US Census Data, supra
note 89.
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in DBI sentencing also exist between Latinx people and non-Latinx white people.94
Evidence of racially disparate rates of release further traps racial and ethnic minorities into their
DBI sentence. Unless they are resentenced, these individuals can generally only be released
through parole, if they are eligible, or clemency – both of which are largely discretionary.95 A
2021 study found significant racial disparities in parole grants between Black and white
applicants in New York.96 Among all parole decisions reviewed by the New York Parole Board
from October 2017 to October 2019, white applicants had a parole grant rate of 45 percent, while
Black applicants had a rate of 38 percent.97 Other studies have found similar disparities in New
York.98 Another study found significant racial disparities in parole outcomes for those sentenced
to DBI in California.99
Other empirical studies suggest that similar racial disparities may also exist in the clemency
context, which includes commutations and pardons.100 Using data on federal pardon grants from
the Bush and Obama administrations, one study published in 2011 found that white applicants
had a 12 percent chance of receiving a pardon, while Black applicants only had a 2 to 4 percent
chance.101 In Michigan, another study found that among commutation and executive pardon
decisions granted to women from 2008 to 2010, a significant majority of these grants (72
percent) were awarded to white women.102 In Kentucky, while one study of commutation
decisions from 1901 – 2019 found that the severity of the crime was the main determinant of
commutation decisions, the author still expressed concern for the racial disparity that existed in
the state’s historical and contemporary record of commutation decisions.103
94

See, e.g., Cozzens & Grote, supra note 60, at 17 (“Latinx Pennsylvanians are serving [LWOP] sentences at a rate 5-times
higher than White Pennsylvanians."); ACLU, A Living Death, supra note 14, at 31 (“Latin[x] are serving life without parole for
nonviolent crimes at a rate that is almost 8 times (7.8) the rate of whites in Illinois and almost twice (1.9) the rate of whites in
Louisiana.”).
95
Terrell Carter et al., supra note 4, at 362–65 (highlighting the unfettered (and often politically motivated) discretion of the
executive branch in granting clemency in numerous states, which leads to very few clemency grants).
96
Parole Preparation Project, The Problem with Parole: New York State’s Failing System of Release 4, 13 (2021),
https://drive.google.com/file/d/1BstQpE8BufZ2HiqqJ2fNL1E2ieaJ7Nfr/view.
97
Id. at 13.
98
Id. at 14. Michael Winerip et al., For Blacks Facing Parole, Signs of Broken System in New York, N.Y. Times, Dec. 4, 2016,
https://www.nytimes.com/2016/12/04/nyregion/new-york-prisons-inmates-parole-race.html.
99
Kathryne M. Young & Jessica Perlman, Racial Disparities in Lifer Parole Outcomes: The Hidden Role of Professional
Evaluations, L. & Soc’y Inquiry 1, 19 (2021) (finding that Black parole candidates were more likely to be denied parole over
white candidates).
100
Studies suggest that racial discrimination and embedded ideas of racism have adversely affected Black applicants in
commutation decisions for decades. See, e.g., Marvin Wolfgang et al., Comparison of the Executed and the Commuted Among
Admissions to Death Row, 53 J. Crim. L. & Criminology 301, 311 (1962) (examining individuals awaiting death row in
Pennsylvania from 1914 to 1958, and finding a statistically significant difference between Black and white individuals, in both
commutations and executions); Margaret Vandiver, The Quality of Mercy: Race and Clemency in Florida Death Penalty Cases,
27 U. Rich. L. Rev. 315, 331 (1993) (examining Florida commutation decisions from 1924 to 1966, and finding that Black
defendants had a 43 percent chance of receiving commutation if their murder victim was Black, but only a 5 percent chance of
commutation if their murder victim was white).
101
Dafna Linzer & Jennifer LaFleur, Presidential Pardons Heavily Favor Whites, ProPublica, Dec. 3, 2011,
https://www.propublica.org/article/shades-of-mercy-presidential-forgiveness-heavily-favors-whites.
102
Carol Jacobsen & Lora B. Lampert, Institutional Disparities: Consideration of Gender in the Commutation Process for
Incarcerated Women, 39 Signs: J. Women Culture and Soc’y 265, 270 (2013).
103
Ed Monahan et al., A Comparison of Executions and Death to Life Commutations in Kentucky, 1901–2019, 101 Prison J. 591,
603 (2021). The authors of this study acknowledged the fact that “Whites (58.3%) accounted for the majority of death penalty
commutations while Black offenders were most likely to be executed” “remains troubling.” Id. This racial disparity for Black
defendants in commutation has continued even with the most recent administration of Governor Matt Bevin, in which “less than
5% of the remaining Bevin clemencies were granted to Black offenders (16 out of 336) . . . .” Id. at 604.
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C.
DBI Sentencing as the Result of Racially Discriminatory Criminal Legal
System
Racially disparate rates of those serving DBI sentences are not only a result of the racial bias that
those individuals face at sentencing and release. They are the inevitable result of a structure of
discrimination, including a racially discriminatory criminal legal system which, at every step of
the way, discriminates against racial and ethnic minorities, particularly Black Americans, and
ultimately leads to racially disparate rates of DBI. UN bodies have expressed concern about the
disproportionate rates of arrest and pre-trial detention of racial and ethnic minorities, particularly
of Black and Latinx individuals, in the United States.104 Several studies also show that Black and
Native American individuals are subject to higher arrest rates relative to the rest of the
population,105 and that Black defendants are subject to higher rates of pre-trial detention.106 Pretrial detention is particularly important in the context of racially disparate sentencing as studies
show that remaining in detention significantly increases the probability of a defendant’s
conviction, primarily through pressure to enter into guilty pleas.107
Studies have also shown considerable racial disparities at the stages of charging and at trial,
which also have an impact on sentencing. Prosecutors have wide discretion in determining the
initial charges for the arrested individual, which in most cases ends up becoming the final
sentence.108 One study found that federal prosecutors exercise considerable racial bias against
Black defendants in the severity of initial charges, and that this bias is further amplified when it
comes to charging offenses that carry mandatory minimum sentences.109 Additionally, Black and
Latinx defendants experience racially disparate treatment at trial, including as a result of the lack
of racial diversity in juries.110
Ultimately, the punitive power of the US criminal justice system is disproportionately imposed
on communities of color that are subjected to poverty, housing insecurity, and violence at home.
This systemic deprivation of resources, including education, healthcare, and other social support
104

Working Grp. on Arbitrary Detention, supra note 5, at ¶¶ 57–59; CERD, US Concluding Observations 2014, supra note 76,
at ¶ 20.
105
Arrests Rates by Offense and Race, 2018 (All Ages), Off. of Juv. Just. and Delinq. Prevention (2018),
https://www.ojjdp.gov/ojstatbb/crime/ucr.asp?table_in=2&selYrs=2018&rdoGroups=1&rdoData=r.
106
Will Dobbie & Crystal Yang, The Hamilton Project, Proposals for Improving the U.S. Pretrial System 6 (2019),
https://www.hamiltonproject.org/assets/files/DobbieYang_PP_20190319.pdf. Part of the reason for racially disparate pre-trial
detention rates involves the high cash bail requirement on which pre-trial release is conditioned on. The Prison Policy Initiative
found that Black men, Black women, and Latinx women have the lowest pre-incarceration incomes relative to defendants of
other races. This increases the likelihood of remaining in detention prior to their trial due to their inability to pay bail. Bernadette
Rabuy & Daniel Kopf, Prison Pol’y Initiative, Detaining the Poor: How Money Bail Perpetuates an Endless Cycle of Poverty and
Jail Time 2–3 (2016), https://www.prisonpolicy.org/reports/DetainingThePoor.pdf.
107
Will Dobbie, The Effects of Pre-Trial Detention on Conviction, Future Crime, and Employment: Evidence from Randomly
Assigned Judges, 108 Am. Econ. Rev. 201, 225 (2018).
108
Sonja B. Starr & M. Marit Rehavi, Mandatory Sentencing and Racial Disparity: Assessing the Role of Prosecutors and the
Effects of Booker, 123 Yale L.J. 2, 27 (2013) (“In most federal cases, the initial charge is the final charge; charge-bargaining is
the exception, not the rule.”).
109
Id. at 29.
110
A 2021 report by the Prison Policy Initiative has shown that all states have jury exclusion policies, which in some form, bar
people with criminal convictions from serving on juries. These policies have the disproportionate effect of excluding Black and
Hispanic individuals, who are disproportionately likely to have felony convictions. Ginger Jackson-Gleich, Rigging the Jury:
How Each State Reduces Jury Diversity by Excluding People with Criminal Records, Prison Pol’y Initiative (Feb. 18, 2021),
https://www.prisonpolicy.org/reports/juryexclusion.html.
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and services, is coupled with the entry of more police and prisons in these communities and
exposure to the criminal legal system.111 In its country visit to the United States in 2016, the UN
Working Group of Experts on People of African Descent affirmed these findings, and ultimately
concluded:
Geographic location and zip code can determine to some extent the future of young
African Americans. People from poor black neighbourhoods are more likely to face
lower educational attainment, more exposure to violence and crime, a tense interaction
with the police, fewer employment opportunities, environmental degradation and also
low life expectancy rates.112
IV.

Death by Incarceration as a Violation of the Right to Life
Language matters. It not only shapes our reality but it also gives us the power
to shape the reality around us. Too many death penalty “abolitionists”
advocate for death in prison precisely because we call it life. Truth is, both
versions begin and end the same way: bodies vertical, bodies horizontal.
– Felix Rosado (sentenced to LWOP in Pennsylvania)113
While fighting the Death Penalty, I was given an LWOP sentence instead, to
me both were the same, as it meant “Die in Prison One Way or Another.”
– Alvin Ronnel Ross (sentenced to LWOP in California)114

Advocates have coined the term “death by incarceration” to reveal the reality that those serving
prison sentences that exceed life expectancy are condemned to die, often prematurely, in
prison.115 Article 6 of the ICCPR protects the right to life.116 The Human Rights Committee
(HRC) has interpreted this right broadly, and considers it not only a prohibition on direct
killings, but also the “entitlement of individuals to be free from acts and omissions that are
111

Ruth Wilson Gilmore has examined California as a case study of how decades-long policies of organized, state-sponsored
divestment of resources from education, healthcare, and other social services has facilitated growing police presence, mass
incarceration, and the establishment of new prisons, in poor Black communities in California. See Ruth Wilson Gilmore, Golden
Gulag: Prisons, Surplus, Crisis and Opposition in Globalizing California (2007). The punitive criminal justice policies imposed
on these communities have emerged in part due to racialized perceptions of crime. Several studies have found that white
Americans who more strongly associate crime with people of color are more likely to support punitive criminal justice policies.
See Nazgol Ghandnoosh, The Sent’g Project, Race and Punishment: Racial Perceptions of Crime and Support for Punitive
Policies 18–19 (2014), https://www.sentencingproject.org/wp-content/uploads/2015/11/Race-and-Punishment.pdf.
112
Working Grp. of Experts on People of African Descent, Rep. on Mission to the US, ¶ 82, U.N. Doc. A/HRC/33/61/Add.2
(Aug. 18, 2016); see also CERD, US Concluding Observations 2014, supra note 76, at ¶ 13 (expressing concern at the
discrimination in housing access, poor housing conditions, limited employment opportunities, inadequate access to healthcare,
under resourced schools, high exposure to crime, and discriminatory lending practices Black Americans experience in their
communities); Raquel Rolnik (Special Rapporteur on the right to adequate housing), Rep. on Mission to the US, ¶ 64–65, U.N.
Doc. A/HRC/13/20/Add.4 (Feb. 12, 2010) (expressing concern at the predatory loan practices, substandard housing conditions
and de facto racial segregation in public schools Black Americans face in poor communities).
113
Appendix at 62 (emphasis in original). Felix Rosado received a commutation of his prison sentence on July 14th, 2022, and
today is free for the first time in decades.
114
Appendix at 2.
115
Terrell Carter et al., supra note 4, at 328 (describing how the Right to Redemption Committee, a group of individuals
incarcerated in Pennsylvania, chose to call LWOP sentences “death by incarceration.”); Statement of Felix Rosado, Appendix at
62 (describing the development of the Coalition to Abolish Death By Incarceration). Felix Rosado received a commutation of his
prison sentence on July 14th, 2022, and today is free for the first time in decades.
116
International Covenant on Civil and Political Rights, supra note 77, at art. 6.
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intended or may be expected to cause their unnatural or premature death.”117 Under international
law, any deprivation of life must not be “arbitrary,” with arbitrary taken to mean unlawful under
international law, or inappropriate, unjust, unpredictable, unreasonable, unnecessary,
disproportionate, or lacking in due process.118 The HRC has also stated that when States deprive
individuals of their liberty, such as through imprisonment, they have a “heightened duty of care
to take any necessary measures to protect the lives” of these individuals. But United States
prisons are “death-making institutions”119 that create several risks of fatal harm. By permanently
placing people in these environments, imposing upon them conditions that lead to premature
death, and doing so in violation of international law for the reasons described throughout this
letter, DBI sentences in the United States are an arbitrary deprivation of the right to life.
Several empirical studies have found a clear and consistent relationship between rates of
incarceration and adverse health outcomes for incarcerated people.120 These outcomes emerge as
a result of a variety of conditions that commonly exist in US prison, such as overcrowding,121
inadequate sanitation procedures,122 and a lack of access to adequate physical and mental
healthcare services for vulnerable populations.123
117

Hum. Rts. Comm. (HRC), General Comment No. 36, ¶ 3, U.N. Doc. CCPR/C/GC/36 (Sep. 3, 2018) (emphasis added)
[hereinafter HRC, General Comment No. 36]. The HRC has repeatedly found violations of the right to life in situations where the
State has failed to address conditions that lead to the premature death of detainees. See, e.g., Hum. Rts. Comm., Views:
Communication No. 763/1997, ¶ 9.2, U.N. Doc. CCPR/C/74/D/763/1997 (Apr. 15, 2002) (finding a violation of Article 6 when
the conditions of detainment led to detainee’s fatal illness, and prison authorities refused to provide medical care until only a few
minutes before detainee’s death); Hum. Rts. Comm., Communication No. 1303/2004, ¶ 12.2, U.N. Doc.
CCPR/C/105/D/1303/2004 (Aug. 28, 2012) (finding a violation of the right to life when prison authorities denied an HIVpositive man with cancer the necessary drugs, diet, and sanitary conditions in prison to mitigate the progression of his sickness).
118
HRC, General Comment No. 36, supra note 117, at ¶¶ 18, 21; Christof Heyns (Special Rapporteur on extrajudicial, summary
or arbitrary executions), Rep. on Protection of the Right to Life during Law Enforcement, ¶ 55, U.N. Doc. A/HRC/26/36 (Apr. 1,
2014).
119
Keeanga-Yamahtta Taylor, The Emerging Movement for Police and Prison Abolition, New Yorker, May 7, 2021,
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The negative health impacts of being incarcerated ultimately lead to a higher probability of
premature death: the longer one spends in prison, the shorter one’s life expectancy becomes. One
study published in 2013 found that spending a year in prison can lead to a two year decline in an
incarcerated individual’s life expectancy.124 According to the latest Bureau of Justice Statistics
(BJS) report, the number of deaths (3,853 prisoners) and mortality rate in US state prisons (330
deaths per 100,000 prisoners) in 2019 was at one of the highest levels since BJS started
collecting data in 2001.125 This has only worsened since the start of the COVID-19 pandemic,
where COVID-19 case and death rates of those incarcerated have well-exceeded those of the
general population in the US.126
V.
Death By Incarceration as a Violation of the Prohibition on Torture and Other
Cruel, Inhuman, and Degrading Treatment or Punishment
The worst days are when the isolation and senseless restrictions cause your
brain to froth and seize. When one more second feels like death and you want
to cease existing. The only thing to do is to dive for a scrap of purpose and
promise yourself that the time will not destroy you. You tear apart your
existence to piece together a resolve that’s close to your idea of “enough.”
[…] Still, even in times of resolve, you wonder what “enough” means. How
battered do you need to be? How low must your dignity stoop? How many
pieces will you crumble into before you deserve relief? Who will tell you when
you’re altered enough to be free? […] For the women sentenced to die in this
hellish exile, the answers to their questions, those questions that slip into
prayers, are never a guarantee. Instead, “lifers” find a murky purgatory that
will reveal nothing, where every direction is an eternity of gray and black.
What route do they take? What lengths must they travel to meet another soul
who will resurrect their dignity?”
– Elena House (sentenced to 20-40 years in Pennsylvania)127
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When did we as humans start to give up on each other and throw people away
like trash?
– Shawndra Boode (sentenced to LWOP in California)128
The sentence of LWOP has taken all hope from me, just waking up and
knowing that you’re never getting out of prison is devastating, it slowly drains
the hope and life out of us. It’s like being buried alive.
– Bee Vue (sentenced to LWOP in California)129
A DBI sentence, and in particular an LWOP sentence, condemns an individual to spend the
remainder of their life in prison with virtually no hope of release.130 There is widespread
international consensus that a system of incarceration that fails to provide meaningful
opportunities for individuals to demonstrate rehabilitation, to hope for release, and to be released
violates the right to dignity and the prohibition against torture, and cruel, inhuman and degrading
punishment.131 This development in international human rights law finds significant parallels in
the work of those who are advocating–many from inside prison–for the recognition of a “right to
redemption.”132 To comply with these human rights obligations, the United States must abolish
DBI.
A.
How DBI Sentences Deprive Individuals of their Human Right to Dignity,
Hope, and Redemption133
Several treaties that are binding on the United States protect individuals’ rights to dignity and
prohibit torture, and cruel, inhuman, and degrading punishment including the International
Covenant on Civil and Political Rights (ICCPR) and the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT).134 In the context of incarcerated
individuals, these protections require that the aim of incarceration should be rehabilitation.
ICCPR Article 10 “complements . . . the ban on torture or other cruel, inhuman or degrading
treatment or punishment” with regard to incarcerated people,135 and mandates that “[a]ll persons
deprived of their liberty shall be treated with humanity and with respect for the inherent dignity
of the human person.”136 ICCPR Article 10(3) further requires that the essential aim of any
penitentiary system must be “reformation and social rehabilitation.”137
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Human rights bodies tasked with interpreting and applying these treaties have also emphasized
the importance of the principle of rehabilitation in protecting the right to dignity and the
prohibition against torture. The UN HRC has emphasized in interpreting Article 10(3) that “[n]o
penitentiary system should be only retributory; it should essentially seek the reformation and
social rehabilitation of the prisoner.”138 The UN Standard Minimum Rules for the Treatment of
Prisoners recalled “that the social rehabilitation and reintegration of persons deprived of their
liberty shall be among the essential aims of the criminal justice system,” and recommend that
“[t]he treatment of prisoners should emphasize not their exclusion from the community, but their
continuing part in it,” and that “from the beginning of a prisoner’s sentence, consideration shall
be given to his or her future after release.”139 Similarly, the UN Principles for Older Persons
emphasize that “[o]lder persons should benefit from family and community care and
protection,” they “should be able to utilize appropriate levels of institutional care providing
protection, rehabilitation and social and mental stimulation in a humane and secure
environment,” and they “should be able to live in dignity and security and be free of
exploitation and physical or mental abuse.”140 The UN Working Group on Arbitrary Detention
has also expressed concern that in the United States “heavy-handed sentencing [were] imposed
in response to demands for law and order rather than [to] ensur[e] the reintegration of offenders
back into society.”141
Death by incarceration sentences fail to provide incarcerated individuals with an opportunity to
demonstrate rehabilitation and to hope for a future after release, thereby violating the prohibition
on torture and other cruel, inhuman and degrading punishment. The Committee against Torture
has repeatedly recommended that States abolish irreducible life sentences, including LWOP
sentences, precisely because of this.142 The Committee has stated that there should be “no
blanket prohibition for life-sentenced prisoners to apply for release on parole for good
reasons”143 and that states should “guarantee the periodic review of life sentences with a view to
their commutation.”144 The Committee has noted that these requirements are crucial to protecting
an individual’s “right to hope,”145 and without them a prison sentence may “hinder respect for
the principle of human dignity and of a humanitarian approach to the treatment and rehabilitation
of prisoners.”146 Both the Committee against the Torture and the UN Special Rapporteur on
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Torture have also recommended the abolition of LWOP for juveniles, including in the United
States.147
In arriving at the recommendations to abolish irreducible life sentences, the Committee against
Torture relied on European case law,148 which recognizes that such sentences are incompatible
with the right to human dignity and the prohibition against torture contained in Article 3 of the
European Convention on Human Rights. According to the European Court in Vinter v. United
Kingdom, “it would be incompatible with . . . human dignity . . . to deprive a person of his
freedom without at least providing him with the chance to someday regain that freedom.”149 The
Court emphasized that “there is also now clear support in European and international law for the
principle that all prisoners, including those serving life sentences, be offered the possibility of
rehabilitation and the prospect of release if that rehabilitation is achieved,”150 and that “it would
be capricious to expect the prisoner to work towards his own rehabilitation without knowing
whether, at an unspecified, future date, a mechanism might be introduced which would allow
him, on the basis of that rehabilitation, to be considered for release.”151 In several cases since, the
European Court has repeated its holding that any life sentence that is either de jure or de facto
irreducible, or, in other words, any DBI sentence with no meaningful possibility of review or
prospect of release, is contrary to the prohibition of torture and other cruel, inhuman, and
degrading treatment.152
The European Court also noted “it is axiomatic that a prisoner cannot be detained unless there
are legitimate penological grounds for that detention,” and the justification for incarceration may
change over the course of a sentence.153 Review is necessary to ensure that the changes in
justifications “can be properly evaluated.”154
B.
The Cruel Impact of DBI Sentences on Incarcerated Individuals’ Right to
Family Lives
The cruelty of DBI sentences is further exacerbated by the impact that they have on an
individual’s right to family life, which is protected by a number of international human rights
treaties.155 The Human Rights Committee has interpreted this right, in conjunction with the
requirement under Article 10 of the ICCPR that incarcerated people be treated with dignity, to
require that incarcerated people have the ability to maintain relationships with loved ones,
147
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including family members.156 However, empirical studies demonstrate that incarceration results
in significant detrimental impacts on the relationships between incarcerated individuals and their
families, and that lengthier sentences have worse impacts.157 The testimonies attached to this
letter demonstrate that DBI sentences can rupture family relations. This evidence raises serious
concerns about whether a DBI sentence is compatible with international human rights protections
on the right to family life, and whether the interference with this right through DBI sentences
amounts to torture, or cruel, inhuman, or degrading treatment.158
Extreme sentences affect the kids who grow up without us and the parents that
will die without us at their side. Those sentences instruct our families that they
should also sever their link to the human beings they love, nurturing it only
exposes them to suffering.
– Carlos Ruiz Paz (sentenced to LWOP in California)159
My mother had to dissociate herself from the thought of me. Once at visit in
2006, she sat across a table and told me: “Do you know when I think about
you? When I have to write you, come see you, or send you money or packages.
Other than that it’s too painful to think about you.”
– Nathaniel Criss (sentenced to LWOP in California) 160
There are also the not so obvious violations of my rights as a woman…. Not
being able to fulfil my duty as a daughter to care for my Mother as she was
dying, not to be able to hold her hand and tell her how much I love her, not
being able to attend her funeral and grieve with others who loved her.
– Elena House (sentenced to 20-40 years in Pennsylvania)161
I have one living relative, my brother who is sixteen years older than me. I
might not have the chance of parole and take care of him weights heavy on my
heart each and every day.
– Suze Adams (sentenced to LWOP in California)162
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C.
Minimum Standards to Ensure Meaningful Review of Prison Sentences and
a True Opportunity for Release
As described above, a meaningful process for review and prospect for release for anyone serving
a DBI sentence is essential to avoid a violation of the prohibition on torture and other cruel,
inhuman, and degrading treatment. International human rights bodies have recommended certain
minimum standards to guarantee a meaningful process for the review of criminal sentences and
for release.163
First, any review of a DBI sentence should examine an individual’s progress toward
rehabilitation and whether there are justifications for continued detention.164 For this reason, the
European Court has noted that “review limited to compassionate grounds is . . . insufficient.”165
Second, the review of DBI sentences must be based on a sufficient degree of clarity and certainty
to avoid arbitrariness.166 To satisfy this requirement, the law must clarify when review of the
sentence will take place and individuals must know at the outset of their sentence when they will
be considered for release.167 While international consensus is lacking on the maximum time
period in which review of a prison sentence must take place, the Council of Europe Committee
of Ministers recommended to member states in 1976 that “a review… of the life sentence should
take place, if not done before, after eight to fourteen years of detention and be repeated at regular
intervals.”168 There continues to be strong support by criminal law experts for a maximum period
of 10 to 15 years,169 despite the fact that the European Court has in more recent years noted
support for a longer maximum period of 25 years.170
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To satisfy the requirement of clarity and certainty, individuals must also know what they must do
to be considered for release and the criteria for release.171 Ultimately, release must be based on
objective criteria rather than on the nature of the offense committed or public pressure to be
“tough on crime.”172 Those under review must be given the reasons for all decisions related to
their review and release.173
Finally, human rights bodies have also been concerned with the issue of the impartiality of
review of sentences. The Committee Against Torture has required that all individuals serving life
sentences have access to “an independent judicial mechanism” that is tasked with “periodically
review[ing] the situation of such prisoners.”174 The Inter-American Commission on Human
Rights has also been concerned with issues of impartiality of review of sentences, and noted that
if a “person vested with the power to commute [a defendant’s] capital punishment sentence is the
same person who was in charge of his prosecution”175 the right to be heard by an impartial
authority is not met and is therefore in violation of Article XXVI of the American Declaration.176
D.

The Failures of Clemency and Parole in the United States

Once sentenced to DBI in the United States, an individual has limited opportunities for release.
In some states, individuals serving LWOP have no access to the clemency process.177 In other
states, those serving LWOP can only be released or have their sentence reviewed through
clemency processes.178 Individuals serving other types of DBI sentences may have the
opportunity to be reviewed by a parole board. However, as illustrated below, the procedures for
both clemency and parole across the United States enable arbitrary and racially discriminatory
decision-making and fall far short of what is required under international standards to ensure a
meaningful prospect for review and release. Moreover, the actual numbers of those granted
clemency or parole in the United States are vanishingly small, rendering DBI sentences de facto
irreducible.
Absolute bars on clemency for those sentenced to LWOP in certain states: In several states,
those who are sentenced to LWOP are categorically ineligible for clemency, directly
contradicting international human rights standards. For example, in Nevada and Maine those
serving LWOP sentences are ineligible for either a commutation or a pardon.179 Similarly, in
Kansas, the governor cannot commute an LWOP sentence, and it is unclear whether the governor
can pardon someone serving an LWOP sentence.180
171

Vinter v. United Kingdom at ¶¶ 120–122; Hutchinson v. United Kingdom at ¶ 44; UN Crime Prevention and Criminal
Justice, supra note 139, at ¶ 62(a); UN Off. of Drugs and Crime, supra note 167, at 50; CAT, Concluding Observations on
Netherlands, supra note 142, at ¶ 35.
172
Vinter v. United Kingdom at ¶ 122. UN Off. of Drugs and Crime, supra note 167, at 50.
173
Hutchinson v. United Kingdom at ¶ 59.
174
CAT, Concluding Observations on Netherlands, supra note 142, at ¶¶ 34–35.
175
Teleguz v. United States at ¶ 116. See also Hall v. United States at ¶¶ 79–80 (describing U.S. federal clemency system as
inadequate for reasons of partiality).
176
Teleguz v. United States at ¶ 116; American Declaration of the Rights and Duties of Man, supra note 78.
177
See infra notes 179-180.
178
In the federal system, Pennsylvania, and Florida any life sentence imposed today is without the possibility of parole, and
clemency is the only option for review or release for those serving any life sentences. See supra notes 29-31.
179
Terrell Carter et al., supra note 4, at 357 (citing statutes). The bar in Maine can only be waived in exceptional circumstances.
Id.
180
Id.

24

The inadequacy of federal clemency: The only recourse for release for those sentenced to life
in the Federal system is through clemency. But the European Court and the Inter-American
Commission have both concluded that the United States’ federal clemency system does not
satisfy minimum human rights standards. In Trabelsi v. Belgium, the European Court concluded
that an extradition to the US where the applicant would face a life sentence constituted a
violation of Article 3 of the Convention because US federal clemency powers were not based on
objective, pre-established criteria that incarcerated individuals were aware of at the start of their
life sentence and which analyzed whether continued detention was justified on legitimate
penological grounds.181 Similarly, as described above, in the death penalty context the IACHR
determined that the US federal clemency system “fails to guarantee the right to minimal fairness
guarantees pursuant to Article XXVI of the American Declaration” because the federal pardon
attorney, who is “vested with the power to commute [a defendant’s] sentence,” as well as the
federal prosecutor, who is “in charge of [the defendant’s] prosecution,” both served under the US
Deputy Attorney General.182
The inadequacy of clemency in Pennsylvania:183 The only legal recourse for release for those
sentenced to life in Pennsylvania is through the two-step process of clemency.184 But the
clemency process in Pennsylvania fails to satisfy international standards because it lacks clarity,
transparency, and independence. An incarcerated individual must first apply to the Board of
Pardons185 which has the authority to make recommendations to the governor for commutations
of life sentences.186 A unanimous vote by the Board is required for any recommendation to the
governor in the case of life sentence.187 But contrary to international standards, there is an overall
lack of clarity on what is required for someone to be eligible for clemency.188 Clemency
decisions are also highly discretionary and lack transparency: the Board of Pardons and the
governor are given full discretion over whether to grant clemency; they do not have to give a
reason for their decision; and there is no judicial review available to those who are not granted
clemency.189 Finally, as in the federal system, the Pennsylvania system also presents issues of
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impartiality: the Attorney General, who oversees prosecutors, is guaranteed a spot on the Board
of Pardons whose recommendations to the governor must be unanimous.190
Pennsylvania’s track record in actually granting commutations also suggests that any DBI
sentence where clemency is required before release is possible is not de facto
reducible.191 Before the 1980s, there was a practice of commuting several dozen life sentences a
year.192 Since then, and particularly in the 1990s, tough-on-crime policies led to commutations
grinding to a near-halt.193 For example, 251 life sentences were commuted by the governor in the
seven-year period between 1971–1978, while only 6 were commuted in the 20-year period
between 1995–2015.194 Thanks partly to the work of advocates, in his seven years in office the
current governor has commuted a total of 53 people: an average of 7 life sentences per year
between 2015–2022.195 These drastically varying numbers suggest the arbitrariness of the
Pennsylvania clemency system.
The inadequacy of clemency in California: Individuals serving DBI sentences in California,
including LWOP sentences, can seek a commutation from the governor.196 But the clemency
process, which includes commutations, in California does not meet international human rights
standards because it is highly discretionary, lacks transparency, and lacks clarity. The Board of
Parole Hearings is authorized to make recommendations to the governor at any time regarding
applications for a commutation.197 But ultimately, the governor is given full discretion to grant a
reprieve, pardon, and commutation “on conditions the governor deems proper.”198 Like in
Pennsylvania, there is significant opaqueness once decisions are made: neither the Board of
Parole Hearings nor the governor is required to inform the applicant of the reasons for denial,
and there is no judicial review of a denial of the commutation application.199
The unpredictability of commutations in California renders any sentence that can only be
reduced through a commutation de facto irreducible. For example, Governor Jerry Brown issued
only one commutation when he was governor between 1975–1983, but—thanks partly to the
work of advocates—granted 283 commutations when he was governor again between 2010–
2018.200 Governor Davis granted no commutations between 1999-2003,201 Governor
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Schwarzenegger granted 10 commutations between 2003-2011, and Governor Newsom granted
91 commutations between 2019–2021.202
The inadequacy of clemency in New York: Individuals serving DBI sentences in New York,
including LWOP sentences, can seek a commutation from the governor.203 But the clemency
process in New York does not meet international human rights standards because it is highly
discretionary, lacks transparency, and lacks clarity. New York remains one of the only states that
has no independent advisory board to assist the governor in making decisions about clemency.204
While the Executive Clemency Bureau assists the governor’s office in receiving applications and
compiling records, the governor is given unfettered discretion regarding clemency decisions and
can commute a sentence in any way that they find appropriate.205 While the governor has issued
clemency guidelines, meeting those guidelines does not actually guarantee clemency, and the
governor’s discretion means that they can modify or rescind those guidelines at any time.206
New York’s track record in granting commutations also reveals the de facto irreducibility of DBI
sentences in New York. While New York’s prison population has grown, clemency in the state
has consistently declined. Clemency data obtained through Freedom of Information Act requests
showed that there were on average 70 commutations granted per year between 1914 and 1924,
while there were a total of 70 commutations granted in the 29 years between 1990 – 2019.207
Similarly, by the time he left office in 2021 after serving as governor for a decade, Governor
Cuomo had granted only a total of 41 commutations.208
Inadequacy of parole nationwide: Those who are sentenced to LWP, a virtual life sentence, or
those whose LWOP sentence has been commuted may be eligible for parole after serving a
minimum sentence. But the inadequacy of parole processes in the United States deprives even
those who may have the opportunity to go before a parole board a meaningful prospect of review
and release. Advocates have documented a number of failures in the parole system across the
United States, including the lack of due process and transparency during parole review, the lack
of independent oversight and review of parole decisions, and parole boards’ overwhelming focus
on the nature and severity of the individual’s offense instead of the steps that they have taken
toward rehabilitation.209 As discussed in greater detail in section III above, these failures are
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further exacerbated by the fact that parole systems in the United States are racially
discriminatory. The rates of parole grants also reveal the inadequacy of parole: in Florida, for
example, only 0.05 percent of those who were eligible for parole between 2020 – 2021 were
actually granted parole.210
All in all, the United States are obligated under international human rights law to have clemency
and parole processes that fulfill certain requirements. First, there must be a realistic possibility of
release based on a regular review of an individual’s progress toward rehabilitation and whether
there are justifications for continued incarceration.211 Second, the process for review must be
clear and certain so as to avoid arbitrariness: incarcerated individuals must know at the outset
when they will be considered for release, what they must do to be considered for release, and the
criteria for release, which must be based on objective criteria.212 Third, those going through this
review must be given the reasons for decisions related to their review and release.213 And finally,
the review must be conducted by an impartial judicial mechanism. These minimum standards are
not being met in the United States, trapping individuals into a cruel DBI sentence that violates
the international prohibition on torture.214
VI.
Death by Incarceration as an Arbitrary Deprivation of Liberty for its Failure to
Serve any Legitimate Purpose
Sentences of DBI do not allow for true acts of atonement for a changed life,
nor does it end in the healing process for those affected by these crimes.
– Sheena King (sentenced to LWOP in Pennsylvania)215
The people we have harmed and their family members often feel a pain that
will never go away because of actions we cannot take back. . . . Society is
faced with having to help people overcome a loss that is impossible to restore.
Extreme sentences have been the response to try to ease their pain. I would say
unsuccessfully, from what I have experienced, extreme sentencing only
amplifies and prolongs the suffering for everyone involved, it does not correct
or rehabilitate.
– Carlos Ruiz Paz (sentenced to LWOP in California)216
First and foremost the sentence suggests that human beings cannot change and
should spend decades suffering inside of cages rather than receiving the sort of
treatment needed to transform a person away from the criminal mindset. DBI
sentences do not hold harm doers accountable for acts of harm; DBI sentences
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just hurt people who were probably deeply hurt before incarceration due to
poverty and other forms of oppression caused by capitalism.
– David Lee (sentenced to LWOP in Pennsylvania)217
Under international human rights law, any deprivation of liberty must be justified by legitimate
aims and must be proportionate to those aims.218 In the context of a deprivation of liberty
through incarceration, while rehabilitation must be a central aim of the deprivation, human rights
bodies have found that other legitimate aims for incarceration may include retribution,
incapacitation, and deterrence.219 But in addition to failing to serve the purpose of rehabilitation
as described in section V above, DBI also fails to serve any of these other legitimate aims,
resting instead on the political demand for harsher sentences.220
Retribution: International law accepts a limited form of retribution as a legitimate carceral
aim.221 However, DBI goes beyond what is accepted in international law for a number of
reasons. First, as the European Court of Human Rights has noted, strong retributive justifications
for incarceration diminish as a prison sentence goes on.222 The Court has emphasized the
“progression principle,” explaining that as a person moves through the course of their sentence,
they progress from the earlier stages where “the emphasis may be on punishment and
retribution” to the later stages where “the emphasis should be on preparation for release.”223 In
other words, the longer the sentence, the less valid retribution becomes as a justification for
continued incarceration.
Second, many DBI sentences are imposed mandatorily, which fails to consider individual
responsibility. Such schemes therefore cannot be justified by the stated aim of retribution.
Indeed, the International Criminal Court has stated, “[t]he principle of retribution, if it is to be
applied at all in the context of sentencing, must be . . . made to fit the crime,”224 and that trial
courts must observe “the over-riding obligation to individualise a penalty to fit the individual
circumstances of the accused and the gravity of the crime.”225
Finally, while crime victims are often used as a justification for harsh, retributive punishments,
they are not a monolith. For example, advocates in Pennsylvania have uplifted the experiences of
“dual victims:” individuals, some of whom advocate for the abolition of DBI, who have lost
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loved ones to crime and also have a loved one serving a lengthy sentence.226 Additionally, the
first-ever national survey on crime victims’ views on safety indicates that most prefer shorter
prison sentences and a criminal legal system focused on rehabilitation rather than retribution.227
As Marie Scott, who has been incarcerated for almost fifty years, explained: “Even one of my
victim’s family members wrote to me and literally apologized to me for being in prison this long
for the part of her grandfather’s murder I’m responsible for. She said she had no idea that they
would give me this much time.”228
International law echoes this sentiment. For example, a partially concurring opinion in Murray
highlighted the ethical and legal limitations of basing an assessment of whether there are
continuing legitimate penological grounds for incarceration on the victim or their family’s view
of “just deserts.”229
Deterrence: Experts have questioned whether lengthy and harsh sentences serve as a deterrent to
violence. This is due in part to the fact that most violence is not driven by individual pathology,
but rather by poverty, inequality, experience of violence itself, and other underlying social
issues.230 Additionally, most people do not have actual knowledge of criminal punishments, and
many who are convicted are present-oriented and do not consider the punishment before
committing the crime.231 Indeed, in the context of the death penalty, U.N. Special Procedures
mandate holders have acknowledged such sentences often fail to achieve their deterrent aims.232
Deterrence rationales are even more dubious in contexts such as felony murder and youth
sentences. In the case of felony murder, most participants do not anticipate that anyone will be
killed or that their actions could lead them to be sentenced to DBI, thereby negating any real
prospect that such a sentence would cause a deterrent effect.233 Furthermore, as to youth
offenders, even if they knew the potential punishments for their conduct—which is, again, very
unlikely—most youth, in light of their ongoing social and neurological development, are “less
capable of even engaging in and acting on the rational calculus required for DBI sentences to
have a deterrent effect.”234
Incapacitation: DBI sentences also fail to serve the purpose of incapacitation because
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recidivism rates drop as people age,235 and recidivism rates are very low among those who have
served DBI sentences.236 This means that the United States is using DBI to keep people in prison
even though they are unlikely to commit a crime if released. Relatedly, studies also show that
prison sentences are actually unlikely to reduce re-offending.237
VII.

Conclusion

The signatory organizations respectfully submit this letter alleging that the United States’
policies, laws, and practices of sentencing individuals to DBI violates numerous international
human rights. The signatories urge the Special Procedures to conduct an investigation into the
serious human rights violations described in this submission, raise them with the U.S.
government, and find that:
1. All death by incarceration sentences in the United States, including LWOP sentences, are
cruel in violation of the international prohibition on torture; racially discriminatory; an
arbitrary deprivation of liberty; and violate incarcerated individuals’ right to life, family
life, dignity, and liberty disproportionately on the basis of race;
2. The United States should abolish all DBI sentences, including LWOP sentences;
3. The United States should adopt maximum sentencing laws to end the imposition of
“virtual life” and other lengthy or indeterminate sentences;
4. All prison sentences must include parole eligibility within a determined number of years;
5. All those eligible for parole should be released at their eligibility date, unless there is an
evidence-based determination, through a process that meets international human rights
standards, that the individual poses a current and real threat to public safety based on
recent conduct in prison.
Respectfully submitted,*
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Center for Constitutional Rights
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APPENDIX

(A) STATEMENTS FROM CALIFORNIA
Name
1. Alvin Ronnel Ross, sentenced to LWOP
2. Bee Vue, sentenced to LWOP
3. Brian Dotson, sentenced to LWOP
4. Carlos Ruiz Paz, sentenced to LWOP
5. Daniel Rose, sentenced to LWOP and 25 to life
6. Danny Guitierrez, sentenced to LWOP
7. Eileen Huber, sentenced to LWOP
8. Ernie Mora, sentenced to LWOP
9. Alfredo “Freddie” Hernandez, sentenced to LWOP
10. Joe Hernandez, sentenced to LWOP
11. Malinda Jones, sentenced to LWOP
12. Nathaniel Criss, sentenced to LWOP
13. Steve Clark, sentenced to LWOP
14. Suze Adams, sentenced to LWOP
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(C) STATEMENTS FROM PENNSYLVANIA
Name
1. Right to Redemption Committee members
2. Brenda Emerick, mother of a man sentenced to LWOP
3. Carl Daniels, sentenced to LWOP
4. Chanel Wiest, sentenced to LWOP
5. Dannielle Hadley, sentenced to LWOP
6. David Lee, sentenced to LWOP
7. David Mandeville, sentenced to LWOP
8. Debra Ward, sentenced to LWOP
9. Elena House, sentenced to 20-40 years
10. Felix Rosado, sentenced to LWOP
11. Heath Gray, sentenced to LWOP
12. Heather Lavelle, sentenced to LWOP
13. James Brown, sentenced to LWOP
14. Jerome Coffey, sentenced to LWOP
15. Kevin Jones, sentenced to LWOP
16. Lori Lassiter, sentenced to LWOP
17. Marie Scott, sentenced to LWOP
18. Marsha Scaggs, sentenced to LWOP
19. Martina Westcott, sentenced to 22-44 years
20. Melvin White, sentenced to LWOP
21. Nichol Lee, sentenced to 22-55 years
22. Ralph “Malakki” Bolden, sentenced to LWOP
23. Richard Gross, sentenced to LWOP
24. Richie Marra, sentenced to LWOP
25. Rose Marie Dinkins, sentenced LWOP
26. Sarita Miller, sentenced to LWOP
27. Sheena King, sentenced to LWOP
28. Thomas Schilk, sentenced to LWOP
29. Tyreem Rivers, sentenced to LWOP
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Life Without Parole prison sentences heretofore to be called Death By Incarceration (DBI) are
inherently unfair. It is literally a term of confinement that condemns men, women and children
to die in prison. In doing this, the state is making the argument that it has the moral right to strip
a human being of all hope and dignity until they die. This rationale is a byproduct of a historic
cycle of violence that the United States was founded upon—slavery, racism, classism, misogyny,
the genocide of Native Americans and the theft of their ancestral lands. The total lack of
compassion and the dehumanization of DBI sentences has its roots in this historical legacy. Since
its inception DBI has been disproportionately imposed upon poor people of color. Intrinsically
disproportionality categorizes human beings into different groups as if some are fully human
while others are not. This idea informs beliefs that only "others" deserve punishments that
condemn forever because their incapable of atoning and they lack the capacity to participate in
healing.
Isn't part of the human experience learning from mistakes and becoming better? What
distinguishes people from other animals is our capacity to transform and atone. We transgress,
we're held accountable, we transform, and then we make amends. DBI strips people of this
experience. To be human is to have the ability to live fully within that human experience to be
better, it is to exercise that latent capacity that we all have to redeem ourselves.
In the context of the criminal legal system the United States of America is a country that
supposedly abhors torture, the 8th amendment barring cruel and unusual punishment is a
testament to this anathema. If torture means to cause intense suffering, wouldn't locking
someone up for decades and stripping them of all hope and human dignity constitute as intense
suffering? If that is the case how does that definition reconcile with this abhorrence?
This application of punishment is a perpetuation of violence on the poor that is part of an ongoing
cycle of harm that offers only more pain and misery which in turn contributes more devastation
and dysfunction to the communities these draconian sentences are purported to serve.
Humanity's history of capitalism and the inherent underclass of that economic system are
inextricably tied to the consequence of DBI—the lifetime enslavement of men, women and
children. A reality that violates the most basic rights of being, the right to be human and not
enslaved.
If we revisit Thomas Jefferson's words, "all men are created equal, that they are endowed by the
creator with certain unalienable rights, that among these are Life, Liberty, and the pursuit of
Happiness..." Then we must ask ourselves these questions: is there ever a time when a human
being stops being human? And if so, who amongst us, government official or citizen is infallible
enough to deem anyone a non person or other. And if that person does not exist how can we
then in good conscious continue to support sentences that mandatorally strip away our
humanity.
This essay was written in conjunction by members of the Right To Redemption Committee:
Robert Labar, Vernon Robinson, Charles Bassett and Terrell Carter. Right To Redemption is a
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committee within the Lifer's Inc., an organization composed of men who currently reside in SCI
Phoenix, the largest state prison in Pennsylvania. It is an organization formed to influence the
passage of legislation for parole of life sentences in Pennsylvania. The Right To Redemption
Committee is a means to that end.
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I am in the book titled, "Doing Life" by Howard Zehr. There's a quote in there I wrote under my
picture you can use. You know something, I used to feel so bad for women and men on death
row for decades. I used to think that waiting time on appeals was not only tortuous but
inhumane. That was, until I realized that I've spent a year short of a half a century in prison and
never killed anyone! Nor intended to! I mean, I get it. I'm totally guilty of my crime. I am
responsible for the murder of my victim. But what happened to culpability? If an offender can be
sentenced to death for killing a victim, but his coconspirator can't because the law states you
can't execute someone who didn't kill anyone, then why can an offender who murdered, be
sentenced to death by incarceration, and his coconspirator can too. Why is it different for death
but not for life? When I would hear surviving victims' families say that the offender got off easy
by getting the death penalty or committing suicide, I knew what they meant. You see they'd
rather see them spend every day of their lives behind bars to represent choking the living life out
of them until they're finally dead. It is not until then that they are satisfied. Well, they are
absolutely right! And if I knew what it was like back then to do DBI, and had another trial, I
would request that if I'm found guilty to give me the death penalty!! Because I wouldn't want to
see my worst enemy do this much time in prison and never have killed anyone! Even one of my
victim's family members wrote to me and literally apologized to me for being in prison this long
for the part of her grandfather's murder I'm responsible for. She said she had no idea that they
would give me this much time. I do believe one thing for sure, I will be released when GOD says
it's time to and makes a way for me to. And I do believe He will make this route be the way.
Marie Scott
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(C) STATEMENT FROM NEW YORK
Name
1. Caroline Hansen, wife of a man sentenced to LWOP

Page
126

To Special Rapporteur Tendayi Achiume, Special Rapporteur Alice Jill Edwards, Independent
Expert Claudia Mahler, Special Rapporteur Morris Tidball-Binz, the Working Group of Experts
on People of African Descent, and the Working Group on Arbitrary Detention:
My name is Caroline Hansen and I write in support of the five (5) recommendations in our
forward in joint testimony by the Release Aging People in Prison Campaign/RAPP, Abolitionist
Law Center, and other leading advocates for the human rights of incarcerated people. In addition
to serving as a Long Island Community Leader for RAPP, I am the wife of a man serving a Life
Without Parole (LWOP) sentence in New York State prison.
Life without parole sentences and other “Death by Incarceration” sentences are living death
sentences. They accomplish nothing except to break people’s spirits. My husband, like many
others serving such sentences, has done all he can to make his life behind bars meaningful,
participating in every available program and mentoring young people to build a brighter future,
even if he is to be denied any and all opportunity to experience it himself as a free man. I
regularly hear from younger men in prison that my husband helped them change their lives, and
the officers commend him for being a role model for the other inmates.
Our two daughters and I want him to have a chance to come home – that’s all we ask. A chance.
His spirit is unbroken, and his goodness is intact.
As a 20-year-old, he was a high school dropout with serious addiction, and he committed a
horrible crime. To this day, he is haunted by his action, and the devastation he caused the family
of the victim and his own family. We cannot change the past, but we can change ourselves.
My mother-in-law remains optimistic that he will one day come home but she expects that day
will only come after she has passed away, and that crushes her. I myself know it is possible that
he will never come home – that he will die in prison, as the state of New York has planned for
him. That is a reality that leaves me with a knot in my stomach. Every time we have a visit, the
knot is untied, but it returns with fury when I have to leave him. The visits themselves present
serious hardships; I have to wake up before the sun, drive halfway across the state, wait in line
for hours amid extreme and sometimes dangerous weather conditions, from near zero degrees
and blistering winds to one-hundred degrees and high humidity, only to face abusive officers.
While we wait, there are no bathrooms or other accommodations, because the system views us –
people in prison and their families alike – as less than human. So, to maintain our relationship,
and to relieve the intestinal dread I feel when we are apart, I visit my husband regularly, but
doing so comes at a steep price for myself and my family. I cannot imagine having to keep
visiting him in prison when I am 90 years old.
We have been denied clemency several times. The reasoning for this denial is he has no
“minimum” sentence. It was the state that issued his sentence and now the state cruelly says it
cannot undo its own action. As a community organizer, I work with many men and women who
have overcome long prison sentences and returned home to do great work serving the
communities they hurt long ago. My husband, and others like him, deserve a chance to join
them.
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Again, I echo RAPP and the other esteemed organizations in respectfully urging the Special
Rapporteurs to declare that:
1. All DBI sentences in the United States, including LWOP sentences, are cruel, racially
discriminatory, an arbitrary deprivation of liberty, and violate individuals’ right to life,
family life, dignity, and liberty disproportionality on the basis of race;
2.

The United States should abolish all DBI sentences, including LWOP sentences;

3.
The United States should adopt maximum sentencing laws to end the imposition of
“virtual life” and other lengthy or indeterminate sentences;
4.

All prison sentences must include parole eligibility within a determinate number of years;

5.
All those eligible for parole should be released at their eligibility date, unless there is an
evidence-based determination, through a process that meets international human rights
Thank you for considering my comments.
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